
r: 1 s;; 
.. . . .z.. . . ,I . . .-. ., 

.*Internal Revenue Servlce Department of the f reasury 
hlr! PROTFQ,T RECEIVED 

DC 20224 R e l e s e  copies to District 

. -- - -  D ~ ~ C * * * * * * * * * * * * * * * *  
Person to C ****** 

**  ***** *****  ***** ***  
****  *** St!PliX?l* * * * * * * *  .  
* * *  ** *****  ***** Telephone N ***** ******** 

***
*********  *** ***** 

Refer Reply*****  *********** . - -  
Date: 
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Employer Ident i f ica t ion  Number: ********** 
Key Di s t r i c t :  ******   

Dear  Applicant: 

We have considered your application f a r  r ecogn i t ion  of 
exemption from federal .  income tax a s  an organizat ion described i n  
s ec t ion  5 Q l ( c )  (3 )  of t h e  In t e rna l  Revenue Code. For t h e  reasons 
s t a t e d  below, we conclude t h a t  you do not  qua l i fy  f o r  t a x  
exemption under th is  sec t ion .  

You were incorporated on ****** **  ****, under t h e  General 
N o t  For P r o f i t  Corporation Law of ******* . Your Form 1023, 
App l i ca t ion  f o r  Recognition o f  Exemption, however, was not  f i l e d  
un t i l  ******  ********. 

Your a r t i c l e s  of incorporat ion,  as  smended, s t a t e  t h a t  you 
were organized t o  i n i t i a t e  and manage pooled equ i ty  investment i n  
l o w  and moderate income housing which q u a l i f i e s  f o r  t a x  c r e * *  
***** * * * * * *  42 and/or 48 o f  the  Code, within t h e  C i t y  of * *  
*****  ******  i  and neighboring counties ( the  88Projec t  Areat1), by -.-. , 

f 0-ing gene ra l  partnerships (hereinafter  t l Investor  
Par tnersh ips t t )  with inves to r s ,  serving a s  managing pa r tne r  
t he re in ,  and invest ing on behalf o f  such Inves tor  Par tnersh ips  a s  
l imi ted  p a r t n e r s  i n  l imi t ed  partnerships f o r  t h e  r e h a b i l i t a t i o n ,  
cons t ruc t ion ,  ownership, r e n t a l  management, and s a l e  o r  o ther  
d i s p o s i t i o n  of such housing. 

You s t a t e  t h a t  you were organized t o  s t imula te  t h e  
', development of low and moderate income housing through ( a )  

overs ight  of a mult i - t iered s t r u c t u r e  which se rves  a s  a vehic le  
to raise subs t an t i a l  e q u i t y ,  funding for  developers involved i n  
t h e .  corktmiction and r e h a b i l i t a t i o n  of low and moderate income 

, .,. .. housing 'wi th in  t h e  P ro jec t  Area, and (b) t h e  provision o f  , 
. . 
. .'. .' - 

. .: s igr i i f  i c ~ t  technical a s s i s t a n c e  . t o  these developers, much of , .: ,,', 
; , . *I a'; ~~wh~$ch~:involves .the ' f inancia l .  s t ruc tur ing  o f  t h e  p r o j e c t s  taken.: '. ,I ,-,- 
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** * * * * * *****  * * * *  * * *  

B a s i c a l l y ,  you  s o l i c i t  monies f r o n  f o r - p r o f i t  corpora t ions .  
You t n e n  i n v e s t  the monies on beha l f  o f  t h e  f o r - p r o f i t  
corpora t ions  in to  v a r i o u s  unspecifj.ed l i m i t e d  p a r t n e r s h i p s  t h a t  
b u i l d  low a n d  moderate income housing designed t o  meet t h e  
requirements f o r  s e c t i o n  42  low income housing t a x  c r e d i t s .  You 
then p a s s  t h e  tax c r e d i t s  back t o  the f o r - p r o f i t  corpora t ions .  
I n  s u b s t a n c e ,  you ' re  an investment  veh ic le  which d i s t r i b u t e s  low 
income housing t a x  c r e d i t s .  

Your f i n a n c i a l  suppor t  c o n s i s t s  of c a p i t a l  c o n t r i b u t i o n  fees 
and a d m i n i s t r a t i v e  f e e s  bo th  of which r e p r e s e n t  c o n s i d e r a t i o n  f o r  
the v a r i o u s  s e r v i c e s  you provide t o  both investor-corporat ions  
and the l i m i t e d  p a r t n e r s h i p s  in  which you a c t  a s  managing 
p a r t n e r .  

S e c t i o n  501(c) (3) of t h e  Code provides f o r  t h e  exemption 
from f e d e r a l  income t a x  o f  organizat ions  organized and opera ted  
exc lus ive ly  f o r  c h a r i t a b l e  and e d u c a t i o n a l  purposes.  

S e c t i o n  1.501 ( c ) ' ( 3 )  -1 ( a )  (1) o f  the  Income Tax Regulat ions  
p r o v i d e s  t h a t  i n  o r d e r  t o  be exempt under sec t ion  501(c)  (3) of 
t h e  Code, an organ iza t ion  must b e  both organized and operated 
exc lus ive ly  f o r  one o r  mcre of t h e  purposes s p e c i f i e d  i n  such 
s e c t i o n .  I f  a n  o r g a n i z a t i o n  f a i l s  t o  meet e i t h e r  t h e  
o r g a n i z a t i o n a l  t e s t  or t h e  opera t iona l  test, it is not  exempt. 

S e c t i o n  1.501 ( c )  (3) -1 (c) (1) of t h e  r e g u l a t i o n s  p rov ides  t h a t  
a n  o r g a n i z a t i o n  w i l l  no t  b e  regarded as  operated e x c l u s i v e l y  f o r  
exempt purposes  i f  more t h a n  an i n s u b s t a n t i a l  p a r t  of its 
a c t i v i t i e s  is not  i n  fur therance of exempt purposes.  

S e c t i o n  1.501 (c) (3) -1 ( d )  (2)  or' the  r e g u l a t i o n s  d e f i n e s  t h e  
term I1char i t ab leM a s  inc lud ing  t h e  r e l i e f  of t h e  poor  and 
d i s t r e s s e d  or o f  t h e  underpr ivi lege2,  and t h e  promotion of  s o c i a l  
w e l f a r e  by o r g a n i z a t i o n s  designed t o  l essen  neighborilood 
t e n s i o n s ,  to  e l i m i n a t e  prejudice a n d  discr iminat ion,  o r  t o  combat 
community d e t e r i o r a t i o n .  

S e c t i o n  1.501(c) (3) -1 ( e )  (1) o f  t h e  r e g u l a t i o n s  p rov ides  t h a t  
an o r g a n i z a t i o n  may meet t h e  requirements of s e c t i o n  501(c) (3) o f  
t h e  Code although it o p e r a t e s  a trade or business  a s  a 
s u b s t a n t i a l  p a r t  of i t s  a c t i v i t i e s ,  i f  t h e  opera t ion  of such  
t r a d e  o r  business  is i n  fu r therance  of t h e  o r g a n i z a t i o n t s  exempt 
purpose or purposes and i f  t h e  o rgan iza t ion  is no t  o rgan ized  o r  
o p e r a t e d  f o r  the primary purpose o f  ca r ry ing  on an u n r e l a t e d  
t r a d e  o r  business ,  a s  def ined  in s e c t i o n  513. 

S e c t i o n  513 (a) of t h e  code d e f i n e s  t h e  term Ifunrela ted t r a d e  
o r  businesst t  a s  any t r a d e  o r  bus iness  the  conduct o f  which is n o t  



**  * * * * * *****  ***** ***  

s u b s t a n t i a l l y  r e l a t e d  (as ide  from t h e  need of such o r g a n i z a t i o n  
for  income or Funds o r  t:he u s e  it makes of t h e  p r o f i t s  de r ived)  
t o  the e x e r c i s e  or performance by s u c h  organ iza t ion  o f  i t s  
c h a r i t a b l e ,  e d u c a t i o n a l ,  or o t h e r  purpose o r  func t ion  
c o n s t i t u t i n g  t h e  b a s i s  f o r  its exemption under s e c t i o n  501 (c) (3 )  . 

Rev. Rul.  70-585, 1970-2 C.B. 115, ho lds  t h a t  c e r t a i n  
nonprof i t  housing organ iza t ions  c r e a t e d  t o  a i d  low and moderate 
income f a m i l i e s  by lessen ing  neighborhood t e n s i o n s ,  e l i m i n a t i n g  
p re jud ice  and d i sc r imina t ion ,  and combatting community 
d e t e r i o r a t i o n  may q u a l i f y  f o r  exemption under s e c t i o n  501(c )  (3)  
of the Code. S i t u a t i o n  1 of t h i n  r u l i n g  p rov ides  t h a t  t h e  
provis ion of housing t o  low income persons is c h a r i t a b l e  wi th in  
the meaning of section 501(c) (3).  

minor i ty  group employees is n o t  engaged i n  an  u n r e l a t e d  t r a d e  o r  
bus iness  because,  t h e  s e r v i c e s  provided c o n t r i b u t e  impor tan t ly  t o  
the accomplishment of t h e  o rgan iza t ion ' s  exempt purposes  and t h u s  

I n  Port land Golf Club v. Commissioner, 110. S. C t .  2780 
(1990) , t h e  Supreme Court held  t h a t .  a n  o rgan iza t ion  may u s e  
l o s s e s  incurred i n  an u n r e l a t e d  t r a d e  o r  bus iness  t o  o f f s e t  
investment income only i f  those  s a l e s  were motivated by an  i n t e n t  
to  p r o f i t  --- t h a t  is, a n  i n t e n t  t o  genera te  r e c e i p t s  i n  excess  of 
costs ,  The Supreme Court reemphasized an e a r l i e r  op in ion  which 
s t a t e d  t h a t  "although t h e  s t a t u t e  d o e s  not e x p r e s s l y  r e q u i r e  t h a t  
a ' t r a f l e  o r  bus iness '  must be c a r r i e d  on w i t h  an i n t e n t  t o  
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under s ec t ion  50i ( c )  (3) of the  Code, regardless  of t h e  number or  
importance o f  its exempt purposes. 

You d o  not . fal l  within t h a t  aspec t -of  char i ty  which is 
concerned w i t h  provid ing  re l ie f  t o  t he  poor or d i s t r e s s e d  o r  t h e  . 
underprivileged, because you are no t  d i r e c t l y  engaged i n  
a c t i v i t i e s  designed t o  ameliorate t h e  condit ions of such persons. 
Ins tead , ,  y o u  are pr imar i ly  operated as  an  investment vehicle  f o r  
for-profl t  corpora t ions  seeking low income housing t a x  c r ed i t s .  
Although y o u r  a c t i v i t i e s  may increase t h e  ava i lab le  housing f o r  
some individuals  who are poor and d i s t r e s sed ,  t h a t  r e s u l t  is 
incidental  t o  your  prin'ary purpose of serving a s  a vehic le  f o r  
the d i s t r i b u t i o n  of tax credi ts .  

Even assuming, armendo, t h a t  you are engaged i n  t h e  
production of low and moderate income housing, your s e l ec t ion  
c r i t e r i a  for r e c i p i e n t s  f a i l s  t o  define a cha r i t ab l e  c l a s s  wi th in  
the meaning of s e c t i a n  501(c) (3) of the  Code and t h e  .:-egulations 
thereunder. Housing p ro j ec t s  t h a t  qua l i fy  for low income housing 
tax credi'ks do n o t  necessari ly def ine  a cha r i t ab l e  group' of 
r e c i p i e n t s  for purposes of sec t ion  501 (c) (3).  The focus is on 
whether the a c t i v i t i e s  undertaken by an organizat ion bene f i t  a 
c h a r i t a b l e  c l a s s  within the meaning of sec t ion  1.501 ( c )  (3) - 
l (d)  (2) o f  the regulat,ions,,  e.g. t h e  "poortt o r  t hose  lacking the 
b a s i c  n e c e s s i t i e s  of 'Life. Although a port ion of t h e  housing 
pro3 ec t s  i n  vhich you d i r e c t  your c l i e n t 1  s funds may include 

- .. persons who are  llpoor,ll the  minimum requirements f o r  sec t ion  . 4 2  
tax c r e d i t s  (wherein e i t h e r  20% of  t he  ava i l ab l e  u n i t s  must be 
made ava i lab le  to persons earning 50% o f  the a r e a ' s  median income 
or 4 0 %  of  the a v a i l a b l e  uni t s  he made ava i l ab l e  t o  persons 
earning 60% of t h e  a r e a ' s  median income) are i n s u f f i c i e n t  t o  
confer  c h a r i t a b l e  s t a t u s  upon such housing pro jec ts .  A s  such, 
you are p rov id ing  housing t o  persons who do n o t  necessar i ly  
c o n s t i t u t e  a c h a r i t a b l e  class .  Since you are no t  engaged i n  
a c t i v i t i e s  designed t o  ameliorate the  condi t ions  of t h e  poor and 
d i s t r e s s e d ,  you are  dis t inguishable from the organizat ion i n  , 

S i t u a t i o n  1 of Rev. Rul. 70-585, sunra, and may not  be recognized 
a s  exempt under s ec t ion  501(c) (3) .  

You a r e  a l s o  d is t inguishable  from t h e  organizat ion i n  Rev. 
Rul. 68-225, sumrq. The 0rganiza.tion i n  Rev. Rul. 68-225 
conducts  cha r l t ab l e  and educational programs t h a t  f o s t e r  and 
promote fair  housing i n  a metropolitan area. I n  furtherance of 
t h o s e  purposes, t he  organization perf o m s  consulf ing  serv ices  i n  
an e f f o r t  t o . s ecu re  housing f o r  minority employees of l oca l  

' bus ines se s ,  an a c t i v i t y  d i r e c t l y  r e l a t e d  to  its cha r i t ab l e  
.:.'purpose .of f o s t e ~ i n g  and promoting f a i r  housing. Although your 
: ' , e f fo r tk  ;may r e s u l t  i n  increasing the  supply of  affordable housing 

Po?: the'. poor and . . d i s t r e s sed  in  t h e  Pro jec t  Area, such a r e s u l t ,  . . 
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if it occurs  a t  a l l ,  is an incidental  byproduct of t h e  investment 
s e r v i c e s  provided by you t o  t h e  for -prof i t  businesses. A s  such, 
you are d is t inguishable  froin t h e  orgafiization i n  Rev.. Rul. 68- - . -. 
2 2 5 ,  i n  t ha t  your investment serv ices  a re  not  d i r e c t l y  r e l a t ed  t o  

S ince  your a c t i v i t i e s  serve a subs t an t i a l  nonexempt purpose, 
t h e  provision of investment services f o r  f or-prof it 
o rgan iza t ions ,  you may not be recognized a s  exsmpt under s ec t ion  
501(c! (3) of the Code. Since more than an in subs t an t i a l  p a r t  of 
y o u  a c t i v i t i e s  a r e  not  i n  furtherance of exempt purposes, you 
fail t h e  opera t iona l  t e s t  of sect ion 1.501(c) (3)  -1 (c)  (1) of t h e  
r e g u l a t i o n s  and, i n  accord with sec t ion  1.501 (c) (3)  -1 (a)  (1) may 
n o t  be recognized a s  exempt under sec t ion  501 (c) ( 3 ) .  

Like the organizat ion in  Portland Golf Club, s:uDra, you a r e  
engaged i n  ai.1 a c t i v i t y ,  t h e  provision of investment: se rv ices ,  
w i t h  an i n t e n t  t o  d e r i v e  an economic p r o f i t .  Since; your 
investmen+. a c t i v i t i e s  a r e  conducted with a p r o f i t  motive, you a r e  
engaged i n  a " trade o r  businesst1 within t h e  z?a>ing of sec t ion  
5 1 3 ( a ) .  See Nat iona l  Weter Well Association. Inc. and Portland 
Golf Club, both c i t e d  supra. 

Yaur primary a c t i v i t y  is t o  serve a s  an investment veh ic l e  
for the d i s t r i b u t i o n  of t a x  c r ed i t s  t o  fo r -p ro f i t  e n t i t i e s  f o r  a 
fee. Therefore,  even assuming t h a t  some of your a c t i v i t i e s  do 
i n c i d e n t l y  f u r t h e r  c h a r i t a b l e  purposes, you, nolso-theless, a r e  
p r i m a r i l y  engaged i n  the conduct of unrelated, t r a d e  o r  business 
w i t h i n  t h e  meaning of sect ion 513(a) of t h e  Ccde. A s  such, 
s e c t i o n  1.501 ( c )  (3)  -1 ( e )  (1) of t h e  regula t ions  provides t h a t  you 
may not bo recognj.zed as  exempt under sectioll  501 (c) (3) . I n  
a d d i t i o n ,  s i nce  your a c t i v i t i e s  serve a s u b s t a n t i a l  nonexempt 
purpose,  Bet te r  Business Bureau v. Unit& S t a t e s ,  s u ~ r a ,  provides -., 

. that you may n o t  be recognized a s  exempt under s e c t l o n  501(c) (3)  
o f  the Code. 

t i m e  period allowed by t h e  Ccde and regula t ions .  I n  your Form 
1023 ,  you agreed t h a t  in  t h e  event you a r e  found t o  be exempt 
unde r  s e c t i o n  501 (c )  (3) , your recognition of exemption would be 
p rospec t ive  from t h e  da te  of your f i l i n g .  

Based on t h e  foregoing,  w e  hold t h a t  you do not  qua l i fy  f o r  
exemption from f e d e r a l  income t a x  a s  an organiza t ion  described i n  

. . s e c t i o n  501(c) (3) of the  Code. Therefore, cont r ibu t ions  t o  you 
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You have t h e  r i q h t  ko p r o t e s t  t h i s  ru l ing  i f  you be l ieve  it 
is  inco r rec t .  To p ro te s t ,  you should submit a statement of your 
views, with a f u l l  explanat ion of your reasoning. This statemehf: , 

must b e  submitted within 30 days from the da t e  of t h i s  l e t t e r  and 
must be signed by one of your o f f i ce r s .  When sending a pro tes t  
or o t h e r  correspondence with respect t o  t h i s  case, you w i l l  
exped i t e  its rece ip t  by placing the following symbols or1 t h e  
envelope: ************** ***** ****. These symbols do not r e f e t  ' 

t o  your case,  but  r a t h e r  t o  its locat ion.  

You a l s o  have t h e  r i g h t  t o  a conference i n  t h i s  off  i c e  a f t &  
your p r o t e s t  statement is submitted. I f  you want a conference, 
you must request  it when yo% f i l e  your pro tes t  statement. If you 
a r e  t o  be represented by someone who is not one of your of f icers ,  
that person m u s t  f i l e  a proper power of attorney and otharwise 
q u a l i f y  under our Conference and Prac t ice  Requirements. 

If you do n o t  p ro t e s t  t h i s  proposed ru l ing  i n  a timely 
manner, it w i l l  be  considered by t h e  In terna l  Revenue Service as 
a f a i l u r e  t o  exhaust a v a i l a b l e  administrative remedies. Section 
7428(h) (2) o f  the  Code provides, i n  pa r t ,  t h a t  a dec lara tory  
judgment or  decree under t h i s  section s h a l l  not  be issued i n  any 
proceedings unless  t h e  U n i t e d  S ta tes  Tax Court, t h e  United S ta t e s  
C l a i m  Court, or t h e  District Court of the United S t a t e s  for  t h e  
D i s t r i c t  of Columbia determines t h a t  t h e  organization involved 
h a s  exhausted administrat ive remedies avai lable t o  it within t h e  
I n t e r n a l  Revenue Service.  

If we d o  not hear from you within 30 days, t h i s  ru l ing  w i l l  
become f i n a l  and copies  w i l l  be forwarded to  t h e  District 
Di rec to r ,  Chicago, I l l i n o i s ,  which is your key d i s t r i c t  f o r  
exempt organizat ion matters. Thereafter, any quest ions about 
your f e d e r a l  income t a x  s t a t u s  should be addressed t o  your key 
District Director. The appropriate S t a t e  Of f i c i a l s  w i l l  be . .- 
n o t i f i e d  of t h i s  a c t i o n  i n  accordance with sec t ion  6104 (c) of the 
Coda. 

Sincerely yours, 

****** ********  
Chief, Exempt Organizations 

Rulings Branch 1 
cc: ***  ******* . .. 

**** * **** ****   
cc: **** ******  *******   

* * *  **********  **** . . ,  ,- . . . , ,. 

Y:,'.'. .:': . ., :** ., * * * ********************** * ** * * .: I . . 
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